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The Deregulation of Legal Limits of the Duration of Working Time – The British Opt Out and Annual Leave Entitlement Issues 

Introduction 

The Working Time Directive 2003/83/EC promised new rights to British Workers.  From the outset, the implementation of the Directive was problematic.

The British government brought a legal action against the Council of the European Union (Case C-84-94) applying for the annulment of the entire Directive or, in the alternative, certain articles.

The UK’s case was rejected by the European Court of Justice, except for one small amendment to Article 5, in a Judgment dated 12 November 1996.  Nevertheless the then Conservative government in the UK did not transpose the Directive into domestic British law in accordance with the deadline of 23 November 1996.  Instead it was left to the incoming Labour government to transpose the Directive in the form of the Working Time Regulations 1998 (“the Regulations”.  

Despite the laudable aims and intentions of the Directive, the Working Time Regulations, and their application in the UK have not significantly altered the long hours working culture prevalent in the UK. 

This paper will look at two specific issues relating to working time which highlight the attitude of British employers and the Courts to working time issues – the individual opt outs, and rights to paid annual leave.

The Individual Opt Out 

Regulation 4 requires employers to take all reasonable steps in keeping with the protection of workers’ health and safety to ensure that workers do not work for more than an average of 48 hours in each 7 days, including overtime.  

Regulation 5 states that an individual worker may agree to work more than the 48 hour maximum average weekly limit.  According to the British Health & Safety Executive (“HSE”) this is a matter of “individual choice”.  

The opt out agreement only applies to the 48 hour average weekly limit.  It does not apply to other rights under the Working Time Directive.  To be valid, an opt out agreement:

· Must be in writing 

· May relate either to a specified period or apply indefinitely

· May be ended by the worker giving 7 days notice to the employer (unless the agreement itself provides for a longer notice period of termination not exceeding 3 months)

Once signed, any dispute about an opt out agreement can be resolved through normal British dispute resolutions procedures including the involvement of the Arbitration Conciliation and Advisory Service (“ACAS”) or reference to an Employment Tribunal.   

The HSE guidance on the opt out states that;

· The opt out only applies to the weekly working limit.  All remaining rights under the Working Time Directives still apply. 

· The opt out is only an agreement to work more than the 48 hour maximum.  The worker should still only work an average maximum of 78 hours per week since the Regulations provide for a minimum of 90 hours per week rest.  

· Young workers (age between 15 and below 18 in England and Wales, and over school age for the purpose of the Education (Scotland) Act 1980 in Scotland) cannot opt out of the working time limits.

· A worker with more than one employer would have to agree an opt out with each employer.  

· Employers have to keep records of employees who have signed an opt out.  A list of names is sufficient to comply with this duty.  There is no need to record the hours worked by these employers. 

The Effects of the Opt Out 

The British Health and Safety Laboratory produced a report for the HSE called “Working Long Hours”.  Having researched international comparisons, the report concluded that the UK workforce worked some of the longest hours in Europe.    

The review stated that employees in the UK averaged a total of 44.7 working hours a week as opposed to 39.9 in Germany, 39 in Denmark and the Netherlands and 38 in Belgium.  The report quoted a survey from Eurostat (The European Commission and Statistical Office) which found that the UK was the only European state where weekly working hours had increased over the past decade.  It was reported that 11% of workers in the UK worked 49 to 60 hours per week.

The British Trade Union Congress (TUC) published a major report called “About Time” in 2002 concerning long hours in the United Kingdom.  The main findings were:

· Nearly 3.95 million people in the UK worked more than 48 hours per week  (17% of employees).    1.5 million people worked more than 55 hours per week and 0.6 million worked more than 60 hours per week;

· The number of people working long hours grew by over 20% from 1992 to 1998.  The growth in the number of people working long hours was, to an extent, reduced by the transposition of the Working Time Directive into UK law;

· 80% of long hours workers were male and 20% were female;

· 2.25 million long hours workers were in management or in professional occupations;

· 1.07 million long hours workers were in the steel trades or are described as “operatives”;

· 1.6 million long hours workers received of some overtime pay whilst the remaining 2.4 million did not get any extra pay for all of the extra hours worked;

· When asked why they worked extra hours, 34% said that they needed extra time to cope with an unmanageable workload;

· There is an enormous mismatch between the number of hours that people want to work and their actual hours.  10 million workers want fewer hours whilst 2 million (mainly part time workers) want more hours.    Taken together, one in two UK employees was dissatisfied with his or her hours.

A second opinion poll commissioned by the TUC around the Working Time Directive in 2003 found very low awareness of the 48 hour limit amongst UK Workers.  Only one in three knew that there was a legal right not to work more than 48 hours.  This reflects the minimal impact the Working Time Directive has had on long hours in the UK.  The Department of Trade & Industry consultative document “Working Time – Widening the Debate” in June 2004 acknowledged that abuse of the opt out was wide spread in the UK.  

The TUC 2003 opinion poll revealed that:

· Two thirds of those working over 48 hours have not been asked to sign an opt-out agreement 
· Of those who have signed an opt out, one in four were not given a choice about doing so.
Members of the Amicus trade union (now part of Unite the Union) reported in 2003 that the pressure to opt out was widespread in industries as diverse as metal smelting and finance.  In some cases it was simply made clear that the opt out was a requirement of the job.  In one case proposals to negotiate on working time met with the rebuff “somebody else can do the job if you can’t do it”.

Members of the RMT trade union seafarers section reported that P&O, North Sea Ferries sent the Opt out agreement to all employees in order to avoid collective bargaining on the issue.    The accompanying letter used the words “please fill in the attached form and return it to this office”

The trade union BECTU which represents workers in the broadcasting film, video theatre and cinema industries reports a particular problem with their freelance members who should  be protected by the Directive.  These freelance members are commonly contracted to work as many hours as are required often with no limit specified.  A compulsory opt out is a standard term of contract in the industry.  A typical contract for a production to be shown by the BBC dealt with the opt out as thus:  “I have enclosed such an agreement and it is a condition of this offer of contract that it is signed and returned unamended”.

The, then, banking and finance union UNIFI reported that sales staff in the financial services industry routinely worked up to 80 to 90 hours per week without being asked to sign an opt out.

Many of these practices would now be outlawed following the decision of the European Court of Justice in Pfeiffer –v- Deutsches Rotes Kreuz (2005) ILR 137.  However they reflect the attitude towards working time issues prevalent among employers in the UK.  

The TUC report “About Time” found that, in the five year since the Working Time Regulations have been introduced, there is a slight fall in the number of long hours worked amounting to approximately 7%.  However one third of this reduction was accounted for by the problems experienced by the UK manufacturing industry at that time.  

In 2004 a partnership project between the, British government Department of Trade & Industry, the employers organisation the CBI and the TUC was set up to identify practical ways of implementing change management programmes in the workplaces and to share this learning between businesses. However while the opt out remains in place, it will be difficult to address issues of long hour working, effectively.

Recent Developments 

The British opt out has been under review within the EU for the past few years. At the time writing, the opt out remains in place however.

In 2006 the Social Affairs Council of the EU failed to agree on plans to tighten up on the use of opt outs.   In response the General Secretary of the British TUC, Brendan Barber said:

“This was a missed opportunity to ensure that UK workers are properly protected against the dangers of overwork.  If the trend in the UK is now towards a slow decline in long hours working, new legal rights would have speeded up that process without hitting economic success”. 

He went on to say:

“It is clear that there is widespread ignorance of working time rights, extensive employer reviews of the opt out and precious little enforcement of working time rules.  The TUC will step up its campaign to bring the UK into line with existing EU law”

The TUC’s analysis of unpublished findings from the UK government’s Labour Force Survey published on 7 November 2006 showed that removing the opt out would have little economic effect:

· Only 800 thousand to 1 million UK employers would have had to make a serious change to their working patterns if the opt out was ended.  Many of these work excessively long hours with at least 130 thousand regularly putting in more than 60 hours a week.

· The number of UK employees working more than 48 hours had declined by 17.5% since the 1998 peak of 4 million.  700,000 fewer employees were working long hours.

· The incidents of long hours workers has declined in every industry, occupation and region although the pattern of improvements were uneven with some sectors doing much better than others.

· Because of the growth of some jobs in industries there have been more long hours workers than some of them but even here the report in doing long hours has fallen.

· Starting from a higher base line, the decline of long hours working has been much sharper in the private sector.

· A third of UK employees who work more than 48 hours per week are only working one or two extra hours per week. 

· Under the deal that failed in November 2006 a million UK employees would have continued to be exempt from the 48 hour limit.  These were mostly “autonomous workers” as defined by the WTR i.e. largely senior manager or professionals who genuinely control their own hours.

· The 2006 deal would also have included increasing the period for averaging a 48 hour limit from 17 weeks to 52 weeks.  This would have excluded 1.5 million UK long hours workers from the full effects of the 48 hour week limit since they do not sustain their excessive working time over the full year.

By early 2008 TUC research was showing that 5 million workers in the UK were clocking up nearly £5,000 in unpaid overtime every year as the problem of long hours working remained unresolved. 

In April 2009, talks between the UK government and the EU on the question of the opt out broke down without agreement.  This was portrayed as a victory in sections of the British media on the basis that workers could continue to work for more than a 48 week if they chose to do so.  

The attitude of the British government was summed up by senior ministers.  Pat McFadden, the UK’s Employment Relations Minister said:

“We have said consistently that we will not give up the opt out and we have delivered on that pledge”.

On 28 April 2009 the Guardian newspaper quoted McFadden as saying:

“The current economic climate makes it more important than ever that people continue to have the right to put more money in their pockets by working longer hours if they choose to do so”

The Business Secretary Lord Mandelson said:

“Millions of people are better off because of the opt out and I am relieved we have been able to resist its removal”

This sums up the attitude of the British government.  Once again it was left to the TUC’s General Secretary Brendan Barber to point out that an opportunity had been missed to end what he called the:


“…dangerous long hours culture”

Following the failure to end the opt out, British employers, supported by successive governments, will continue to ignore or even abuse the 48 average weekly working limit required by the Directive.    Workers will be required to sign opt out agreements in many industries ranging from construction through the media, to banking, to give three examples.  

There are insufficient legal safeguards for workers who refuse to sign an opt out agreement. A worker who refuses to sign an opt out agreement at the commencement are not offered employment at all.   At present there is little or not legal redress for a worker in that position.

In addition to those workers who have signed opt out agreements, there are a significant proportion who work in excess of the 48 hour average weekly limit without signing any opt out.  This is due to a combination of ignorance and exploitation on the part of the employers.  Because many of these workers are not unionised, it is difficult to give accurate figures s to the extent of this abuse.  

These problems are compounded by the fact that the operation of the 48 hour average working week is policed in the UK by the HSE.  This means that it is difficult for an individual worker to take his/her employer to Court or a Tribunal for requiring them to work an excessively 48 hour average.  

The UK government has made it difficult for the HSE to police these arrangements.  Initially, when the WTR are introduced, employers were required to keep details of hours worked by workers who had signed opt outs.  Now the only duty on the employer is to keep a list of those workers.  In the absence of any objective measurement of hours worked, it will be difficult for the HSE to take any enforcement action against an employers who has flouted or abused these arrangements.  

The HSE website contains details of enforcement action taken.  There appears to be a total of five Improvement Notices dealing with issues under the Regulations out of a total of 37,247 such notices over the past five years.

While the opt out remains in place, employers, supported by the British government, will continue to ignore or abuse the 48 hour average working week restrictions.  Workers will continue to work excessive hours, without adequate safeguards, which will in turn have serious affects upon the individual health and safety and the work/life balance.

SECTION B – PAID ANNUAL LEAVE 

Prior to the introduction of the Regulations in 1998, there was no general legal right to a minimum period of paid annual leave applicable to workers in the UK.

When the Regulations were introduced in to the UK, it became clear that a number of industries would have to adopt working practices significantly to accommodate the requirement for a minimum, at that time, of four weeks paid annual leave for workers.  Many employers, particularly in the construction industry sought to evade their responsibilities to provide four weeks paid annual leave for every worker.  

Employers made many attempts to evade their responsibilities under the Working Time Regulations.  Eventually they came up with the idea of rolled-up holiday pay.

Rolled-up holiday pay occurs where the employer allocates a part of the hourly, daily or weekly rate of remuneration to “holiday pay”.  The employer then “pays” an amount to the worker for each hour day or week actually worked.  In theory the worker is meant to save this money and put it aside before he/she takes annual leave.  In practical terms, this does not happen and the money is spent.  The net result is that the worker receives no actual pay when taking annual leave.  

This acts as a disincentive to workers to take annual leave as they effectively receive no pay when they do so.  Rolled-up holiday pay is a positive incentive to workers to work no more than 48 weeks a year as employers will usually pay them for working during periods when they should be taking annual leave.  

After several years of employers abusing the system, a number of cases were pursued by British workers in respect of rolled-up holiday pay.  These case are not necessarily the most typical examples of rolled-up holiday pay e.g. the Marshalls Clay case which is based on continental shift system, nevertheless these examples enabled the ECJ to consider the issues surrounding rolled-up holiday pay and effectively outlaw the worst of these abuses.  

1.
Working Time Directive – 93/104/EC (replaced by 2003/88/EC)

Article 7  - Annual Leave 

1. Member States shall take the measures necessary to ensure that every worker is entitled to paid annual leave of at least four weeks in accordance with the conditions for entitlement to, and granting of, such leave laid down by national legislation and/or practice.

2. The minimum period of paid annual leave may not be replaced by an allowance in lieu, except where the employment relationship is terminated.

2.
Working Time Regulations 1998.

13 (9) leave to which a worker is entitled under this regulation may be taken in instalments but – 

(a) It may only be taken in the leave year in respect of which it is due, and

(b) It may not be replaced by a payment in lieu accept where the worker’s employment is terminated.  

16(1)  - a worker is entitled to be paid in respect of any period of annual leave to which he is entitled under regulation 13, at the rate of a weeks pay in respect of each week of leave.

16(5) any contractual remuneration paid to a worker in respect of a period of leave goes towards discharging any liability of the employers to make payments under this regulation in respect of that period; and, conversely, any payment or remuneration under this regulation in respect of a period goes towards discharging any liability of the employer to pay contractual remuneration in respect of that period.  

3.
The Cases

(a)
Marshalls Clay
GMB members worked a continental shift system – four days at work and then four days rest.  Holiday pay was incorporated into the hourly rate.  Holidays were taken on days not rostered for work. 

The members were successful at the Manchester Employment Tribunal.  

(b)
Clarke –v- Frank Staddon
UCATT member whose holiday pay was stated to be included in the daily rate but not defined .  He took one months holiday from 23 June to 24 July 2001, unpaid.  In August 2001 the payslips first defined the holiday element in the rolled-up rate.

Unsuccessful at London Employment Tribunal.

(c)
Robinson-Steele –v- R D Retail Services

Temporary worker paid rolled-up holiday pay,

First instance case referred directly to Europe.  

4.
UK Appellate Proceedings

All cases were unsuccessful at Employment Appeal Tribunal (“EAT”).  Both Unions supported appeals to the Court of Appeal.  

The Court of Appeal was reluctant to rule that rolled-up holiday pay was unlawful but referred the following questions to the European Court of Justice;

1. Does a contractually binding arrangement between an employer and a worker which provides that a specific part of the wages paid to the worker represents that worker’s “holiday pay”, (an arrangement known as rolled-up holiday pay), involve a violation of the worker’s right to be paid for his annual leave under article 7 of the Working Time Directive 93/104/EC? 

2. Would the answer to question 1 be different if the worker was paid the same before and after the binding arrangement in question coming into force so that effect of the arrangement was not to provide for additional pay, but , rather, to attribute part of the wages payable  to the worker to holiday pay?

3. If the answer to question one is yes, is it a violation of the right to paid annual leave under article 7 for credit to be given for that payment so as to set this off against the entitlement afforded under the Directive?

4. In order to comply with the obligation under article 7 of Directive 93/104/EC to ensure that at worker is entitled to paid annual leave of at least four weeks, is it necessary for the payment to be made to the worker in the pay period in which he takes his annual leave, or is it sufficient to comply with article 7 that the payment is made throughout the year in instalments?

5.
The Unions’ case at the ECJ.  

The minimum requirements for article 7;

(i)
Entitlement to leave 

i.e. leave of absence.  This implies that leave must be taken on the day the worker would otherwise be working.

(ii)
Leave must be of reasonable duration  because;

(a) The Directive refers to “weeks”.

(b) Consistent with the Health & Safety purpose of the Directive.

(iii)
Article 7 rights are in addition to rights to work breaks, daily rest, week rest etc.

(iv)
Contractual provisions which restrict or discourage the taking of annual leave are ineffective. 

To comply with Article 7, pay for annual leave must be paid in the pay period when the worker would have been paid if he/she had worked as normal on the days when annual leave it taken. If it is not paid in this period it is either a payment in lieu – see article 7.2, or an arrangement which restricts, obstructs or inhibits the taking of paid annual leave and should therefore be prohibited.

6.
The Employers’ Case

The employers, supported by UK Government, argued that rolled-up holiday pay was lawful because:

(i)
Regulation 16(5) allows for payments of holiday pay to be made at a different time to the period that the holiday is actually taken.

(ii)
Rolled-up holiday pay allows flexibility 

(iii)
Rolled-up holiday pay is a business necessity.  Employers are required to carry out complex calculations of leave entitlement.  This could vary for each individual employee or worker.

(iv)
Rolled-up holiday pay complies with the letter of the Regulations

7.
European Commission

Rolled-up holiday pay is unlawful as it runs contrary to the purpose of the Directive which requires that every employee or worker take at least four weeks paid annual leave for health & safety reasons.

(i)
Rolled-up holiday pay is a disincentive to taking annual leave as it requires employees/workers to take leave on days without pay.

(ii)
Workers who do not take their full holiday entitlement but work instead, receive more money.  This is an incentive to workers not to take their full paid annual leave entitlement.

(iii)
Potential complexities in calculation do not entitle employers to avoid their responsibilities under the Directive.

8.
The Decision 

On 16 March 2006 the European Court of Justice decided:

a.
In response to the second question.

· … that the entitlement of every worker to paid annual leave must be regarded as a particularly important principle of community social law from which there can be no derogations……..
· …holiday pay required by article 7(1) of the directive is intended to enable the worker actually to take the leave to which he is entitled.
· The term “paid annual leave” in that provision means that, for the duration of annual leave within the meaning of the directive, remuneration must be maintained.  In other words workers must receive their normal remuneration for that period of rest.  
· …an agreement under which the amount payable to the worker, as both remuneration for work done and part payment for minimum annual leave, will be identical to the amount payable, prior to the entry into force of that agreement, as remuneration solely for work done, effectively negates, by means of a reduction in the amount of that remuneration, the worker’s entitlement to paid annual leave under article 7 of the directive.
· ….the answer to the second question….. must be that article 7(1) of the directive precludes part of the remuneration payable to the worker for work done from being attributable to payment for annual leave without the worker receiving, in that respect, a payment additional to that for work done.  There can be no derogation from that entitlement by contractual arrangement:
b.
In response to the first and fourth questions.

· …there is no provision in the directive which lays down expressly the point at which the payment for annual leave must be made. 

· ….the point at which payment for annual leave is made must be fixed in such a way that, during that leave, the worker is, as regards to remuneration, put in a position comparable to periods of work. 

· A regime such as that referred to by the questions at issue may lead to situations in which, without the conditions being laid down in article 7(2) of the directive being met, the minimum period of paid annual leave is, in effect, replaced by an allowance in lieu.

· … article 7 of the directive precludes the payment of minimum annual leave within the meaning of the provision from being paid in the form of part payment staggered over the corresponding annual period of work and paid together with remuneration for work done, rather than in the form of a payment for a specific period in which the worker actually takes leaves. 

c.
In response to the second and third questions:

· ….article 7 of the directive does not preclude, as a rule, sums additional to remuneration payable for work done which have been paid, transparently, and comprehensively, as holiday pay from being set off against the payment for specific leave.  
· …member states are required to take the measures appropriate to ensure that practices incompatible with article 7 of the directive are not continued.
· …article 7 of the directive does not preclude, as a rule, sums paid, transparently and comprehensively, in respect of minimum annual leave, within the meaning of that provision, in the form of part payments staggered over the corresponding annual period of work and paid together with remuneration for work done, as being set off against the payment for specific leave which is actually taken by the worker.
9.
Is Rolled-Up Holiday Pay Completely Outlawed?

The decision of the ECJ was referred back to the UK Court of Appeal.  They effectively rubber stamped the ECJ decision  but did not recommend any changes to the Regulations as a result.  

Ideally, Regulation 16 should have been amended to effectively outlaw rolled-up holiday pay arrangements once and for all.  

This problem with the legislation, read together with the decision of the ECJ in response to the second and third questions posed by the Court of Appeal (see paragraph 8 above) resulted in the potentially unhelpful decision of the Employment Appeal Tribunal in Lyddon –v- Englefield Brickwork Ltd in 2007.

In that case it was decided that employers could, in certain circumstances, set off payments made outside of the holiday period, against their duty to provide paid annual leave.  Where payments were made to a worker outside of the holiday period, but in respect of annual leave, the correct analysis is:

1. Is there a payment under Working Regulations 16(5) which can be offset against any claim at all?  Is the payment a contractual payment?  If not there can be not set off.

2. Is the payment referable to holiday as defined in the contract by reference either to the amount itself or some formula by which it can be determined?  Again, if not, no set off is permitted.

3. If there is a unilateral variation in the contract allocating a specified sum to holiday pay, that is not a contractual payment and cannot be set off against the annual leave entitlement claims.

4. If there is a consensual variation to allocate a specific sum, this can be set off, but only if it is a genuine addition to remuneration paid. 

5. If there is a lawful contractual payment is it clear and transparent?  The onus being on the employer to establish this.  What sum is attributable to annual leave?  If it is not possible to establish this, no set off can be allowed.

Rolled-up holiday pay was at one time prevalent in the construction industry in particular.   Some of the worst practices have now been outlawed due to the ECJ Judgment.  Notwithstanding the decision in the Lyddon –v- Englefield Brickwork, many employers do pay annual leave entitlements in line with the Directive and Regulations to construction workers at present.

10.
Annual Leave Entitlements and Sickness in the UK 

Following on from the rolled-up holiday pay issues, is the potentially interrelation of holiday entitlements and sickness absence affecting UK workers.  

The position was complicated considerably by the decision of the UK Court of Appeal in Commissioner of Inland Revenue –v- Ainsworth (2005). Only recently has the decision been clarified by the ECJ and ratified by the UK House of Lords.  

· The Facts
The claim was originally brought by a number of Inland Revenue employees who were members of the civil service trade union PCS.  They had been absent from work due to sickness for many years.  The employees in question had long since exhausted their sick pay entitlement.  

Nevertheless the employees argued that they were still entitled to four weeks paid annual leave while they remained employees of the Inland Revenue.  When the Inland Revenue stopped paying their annual leave, the employees pursued claims through the Employment Tribunal.

Those claims reached the Court of Appeal, which found in favour of the employer.  

· Court of Appeal
The Court of Appeal decided that the long term sick employees in this case were not entitled to claim four weeks paid annual leave.  The basis of this decision was that although the employees had not been dismissed by the Inland Revenue, they could not claim paid annual leave as “leave” was intended to refer to leave from work.  An employee who was not working had nothing from which they could take leave and therefore the members concerned could not claim pay in lieu.

· ECJ

When the European Court of Justice heard this case at the end of 2008, the case was called Stringer –v- HMRC.  

The result was positive for employees and workers.  The two main points were :-

· A worker on annual sick leave for the whole of an annual leave year is entitled to at least four weeks paid annual leave whether they are able to work or not.  The ECJ left it for national courts to decide whether the paid leave could be taken during the leave year in question or whether it should be carried over to another year.  Either way the employee was entitled to at least four weeks holiday pay at some point.  

· Secondly the ECJ decided that the right to paid annual leave is not extinguished at the end of the leave year if the worker was on sick leave for the whole of that year.   This applies if the worker was absent on sick leave for part of the year and still on sick leave when employment terminated.  This would entitle employees on long term and medium term sick leave to claim arrears of holiday pay when their employment is terminated. 

This decision has now been ratified by the UK House of Lords workers on long term sick leave are entitled to the statutory minimum entitlement which currently stands at a minimum at 5.6 weeks paid annual leave with effect from 1 April 2009.  

In addition, the ECJ has made a further decision in the case of Pereda –v- Madrid Mobilidad SA (Case C-277/08) to the effect that a period of illness whilst on holiday does not count towards the minimum period of paid annual leave under the Working Time Directive. 

Mr Pereda suffered an accident at work around 14 days before the commencement of his allocated period of four weeks annual leave.  He was unable to work for a period of six weeks from the accident.  This meant that his sick leave almost entirely overlapped with his planned holiday.  However Mr Pereda’s request to his employers for an additional period of annual leave to compensate for the loss caused by his sick leave, was refused by the employer.

The ECJ rules that Mr Pereda’s period of sick leave should not have counted towards his annual leave.  In other words he should have been given a new period of annual leave once his sick leave had concluded.

This ruling confirms the ECJ’s stance on both rolled-up holiday pay, and in the Stringer case.  There can be not derogation from the entitlement of paid annual leave.  The purpose of annual leave is to enable the worker to rest and to enjoy a period relaxation and leisure.  This contrasts with the purpose of sick leave which is to ensure that a worker can recover from illness or injury.  Consequentially if a worker decides not to take annual leave during a period of illness he/she must be granted a replacement holiday period to ensure that there is deprivation of the entitlement to rest, relaxation and leisure.

This latest decision is a welcome addition to the case law surrounding the Working Time Directive and annual leave entitlements in general.  It remains to be seen how the British Tribunals and Courts interpret this latest development.

Much as we would like to believe that annual leave and related issues have been resolved by the ECJ to the satisfaction of all concerned, much remains to be done for British workers.  In the construction industry in particular, employers continue to argue that workers are in effect self-employed.  This is done routinely in an attempt to deprive workers of their annual leave.

The battles on this issue are the next frontier for British Unions and their members to confront.  
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