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Introduction

It was not long before the decisions in Viking and Laval would begin to bite, and that their implications would extend well beyond Finland and Sweden.
 The jurisprudence in these cases has since been elaborated by the ECJ itself, extending the principles developed in Laval, so that (i) the government of Lower Saxony could not require public works contractors to comply with prevailing collective agreements which had not been declared universally applicable; and (ii) the government of Luxembourg could not by legislation require all posting employers to comply with relevant collective agreements, notably those not declared universally applicable. And as had been predicted at the time, the shock waves from the Viking decision soon reached British skies and shores, where it provided a basis for legal threats by British Airways against BALPA if it proceeded with industrial action. Shortly afterwards, the consequences of Britain’s failure properly to implement the Posted Workers’ Directive were revealed by the dispute at the East Lindsey oil refinery, behind which the Laval judgment lurked to raise questions about the ability to protect collective agreements from being undercut by contractors. 

The BALPA case 

The British Air Line Pilots Association (BALPA), had, in February 2008 some 10,000 members, about 3,000 of whom were amongst the 3,237 flight deck employees of British Airways plc, the UK’s principal and privately owned airline, with annual profits in 2007 of some £800 million. An industrial dispute arose out of BA’s proposals to launch a wholly owned subsidiary airline operating from Paris to fly between various European airports and the USA under the Open Skies Treaty concluded between the EU and USA in 2007.
 BALPA members were concerned that the effect of the proposed arrangements for operating the subsidiary would provide leverage to restrain labour costs within “Mainline” BA operations, though they were nonetheless keen that the subsidiary should flourish with the chance of more work and career development. They accepted that the subsidiary, as a start-up company, would need to operate with lesser labour costs than in BA Mainline. There was collective bargaining from summer 2007. BALPA sought various protective amendments to the long standing substantive collective agreement. Each stage of the disputes procedure (including ACAS intervention) was exhausted without agreement being reached. BALPA held a ballot which was overwhelmingly for strike action (the nature of the work made it difficult to take action short of a strike). BA threatened BALPA with an injunction and unlimited damages if it called for any industrial action pursuant to the ballot. 

The Legal Proceedings

BA did not assert that BALPA had failed to comply with the complex statutory balloting and notice requirements. BA instead alleged that any strike action would be unlawful by virtue of Viking and Laval. Given that the test for the grant of an interim injunction is whether the claimant can demonstrate a serious issue to be tried and that the status quo should be maintained unless the balance of convenience disfavours it, it was plain that an interim injunction would be likely to be granted. This was because Viking and Laval presented complex legal arguments unresolvable on an interim basis and because the court was almost bound to hold that the status quo and balance of convenience favoured preventing a costly and damaging strike. In order to protect BALPA’s position and to ensure that industrial action was not taken which might later be found to be unlawful, BALPA applied to the court for a declaration to determine the issue which BA had raised. BALPA considered it had a good case. Even if Viking applied, it argued, BALPA’s intended industrial action was a last resort and proportionate, there being no other way of protecting its members’ interests. 

BA counterclaimed, seeking, amongst other things, unlimited damages, including damages in respect of damage alleged to have been sustained by it by the mere fact that BALPA had served notice to ballot for strike action.
 The hearing in the High Court commenced on 19 May 2008. On 22 May BALPA discontinued its legal claim on the basis that win or lose, the decision would be appealed to the Court of Appeal and (given the novelty of the primary point in issue) probably to the House of Lords. It was also likely that there would be a further reference to the ECJ with a resumed hearing back in the High Court thereafter. This process would be likely to last at least 18 months during which time BALPA could not risk taking strike action in case it was shown to be unlawful at the end of the litigation and result in an order for damages. By the end of the litigation too, the ballot would have become invalid to support industrial action,
 BA’s subsidiary would have been well established with a full staff of pilots, and BALPA’s negotiating position would have been irretrievably lost. Though the outcome of BA’s Viking and Laval argument was never determined, three frightening features of such litigation emerged.

The Paper Trail
Under the rules of the English court parties must disclose to each other all documents in their possession relevant to the issues in the case. The fact that a document was created in circumstances of confidentiality provides no ground for refusing disclosure.
 The ECJ rationale in Viking made the union’s reasons for the dispute and the proposed strike as well the reasonableness of its conduct of the negotiations central to the issues in the case. It followed that BALPA office holders were obliged to disclose all documents in their power, possession or control relating to such matters. The court made orders to that effect, for example, requiring BALPA to disclose documents which had passed between members of the NEC, its Company Council (the ‘BACC’, equivalent to a local union branch) and members of the union including:

All forms of communications evidencing the reasons for the dispute between BALPA and BA;

The reasons BALPA issued a strike ballot;

…

All documents relating to the conciliation process; and 

All authorisations from the national executive council of BALPA to the BACC [to take any executive action]. 
Apart from the oppressive volume of material that this process generated (which extended to include hand-written confidential notes made in the course of negotiating meetings and private emails between BALPA officers reflecting on strategy and tactics), it will be seen at once that the nature of the material to be disclosed was directed to highly confidential internal union industrial strategy and tactics, and matters of policy. 

It is true that the material was ordered to be disclosed only to an identified core team of the employer’s legal advisers but this included in-house lawyers who were employees of BA. It is also true that such disclosure, under the usual legal rule was not to be used other than for the litigation. Nevertheless, the degree of intrusion by such court orders into trade union autonomy is evident and trade unions will be discouraged by the extent of the disclosure obligations. In any event, this was by no means the only issue to arise from the case. 

Unlimited Damages

Perhaps even more alarming was BA’s assertion that its losses, had there been a one day strike of pilots, would have been £100 million.
 On the face of it such a claim for damages would have been (if proved) for the most part irrecoverable from a trade union by reason of s 22 Trade Union and Labour Relations (Consolidation) Act 1992 which lays down a scale of maximum awards of damages against trade unions for damages in tort.
 BA argued that a claim on Viking and Laval lines was not a claim in tort.
 Alternatively, BA argued that the cap on damages was incompatible with the well established principle of EU law
 which requires that remedies for breaches of EU law should be effective and equivalent to parallel remedies in domestic law (just as the UK cap on compensation for sex discrimination had to be set aside
). Since non-trade union bodies contravening Arts. 43 or 49 of the EU Treaty would not have any limitation of damages for impeding freedom of establishment or provision of services, nor should trade unions, it would have been argued.
 The proposition was not, however, determined by the court.

An employer's undertaking
Viking paras 81 and 82 hold that that an undertaking as legally binding as a collective agreement offered by the employer will fatally undermine the legitimacy of the trade union’s rationale for industrial action. Niklas Bruun has pointed out that, in Finnish law, the premise of an undertaking as legally binding as a collective agreement could never be satisfied since an undertaking could not have the legal force of a collective agreement.
 How very different the situation in UK law! Here, a collective agreement (save in exceptional circumstances) has no legally binding status in itself (unless ‘apt’ terms become incorporated into contracts of employment). So an undertaking by an employer in a trade dispute in the UK is likely easily to satisfy this hurdle with fatal consequences for the lawfulness of the proposed industrial action. An undertaking was in fact offered by BA in the BALPA case which raised arguments (not resolved) in that case as to its extent, whether it met the concerns of BALPA members, whether a collective agreement in similar terms would have been legally binding by way of incorporation into contracts of employment and so on. Those case specific arguments do not warrant further consideration here; the danger to trade unions in the UK (and Ireland) is obvious. 

The East Lindsey Dispute

The East Lindsey dispute revealed serious failures of transposition of the Posted Workers’ Directive by the United Kingdom. Under the terms of the Directive member states are required to ensure that workers posted to work from other member states are not exploited in the host state. This is done by ensuring that certain mandatory terms of employment laid down in the host state must be observed by employers posting workers, even though the terms and conditions of employment may be lower in the home state. Ironically, this rationale of the Directive is captured by the ECJ in the Laval case where it is said that 

74 [Article 3(1) of the PWD] seeks, first, to ensure a climate of fair competition between national undertakings and undertakings which provide services transnationally, in so far as it requires the latter to afford their workers, as regards a limited list of matters, the terms and conditions of employment laid down in the host Member State by law, regulation or administrative provision or by collective agreements or arbitration awards within the meaning of Article 3(8) of Directive 96/71, which constitute mandatory rules for minimum protection.

75 [Article 3(1) of the PWD] thus prevents a situation arising in which, by applying to their workers the terms and conditions of employment in force in the Member State of origin as regards those matters, undertakings established in other Member States would compete unfairly against undertakings of the host Member State in the framework of the transnational provision of services, if the level of social protection in the host Member State is higher.
The concern of the trade unions at East Lindsey was that this purpose was not being met, and that the principle of fair competition was undermined by the ability of the contractor to pay less than the prevailing rates negotiated in national and local agreements.

The British Regulatory Gap

In requiring contractors to pay certain minimum terms and conditions of employment, Article 3(1) of the PWD refers to those terms laid down in ‘law, regulation or administrative provision’. In some cases (notably construction), the Directive also says that member states must require contractors to pay the minimum rates laid down in collective agreements negotiated between trade unions and employers. But under Article 3(8) of the Directive this applies only where these collective agreements have been declared universally applicable to all undertakings in the geographical area and in the profession or industry concerned. Where, however, there is no system for declaring collective agreements generally applicable, Member States may, if they so decide, base themselves on collective agreements that: 



are generally applicable to all similar undertakings in the geographical area and in the profession or industry concerned; and/or



have been concluded by the most representative employers’ organisations and trade unions at national level and which are applied throughout the country.

The British government has not taken the power in legislation to use collective agreements for this purpose, even where appropriate agreements do exist. As a result, the statutory minimum wage is the binding reference point for employers posting workers here, though this falls some way short of a living wage, never mind the prevailing wage that may be applicable in any sector. It is true that the enterprise-based system of collective bargaining now operated in much of the United Kingdom is not readily compatible with the arrangements for the application of collective agreements anticipated by the Directive. There are, however, sectors where multi-employer collective bargaining still operates, and where it is possible to argue that compliance with collective agreements could be made mandatory, on the ground that these agreements either are or could become generally applicable for the purposes of the Directive. 

This is particularly true of the construction sector, all the more poignant for the fact that it is construction that is singled out in the Directive as the sector in which collective agreements may be used as the reference point for minimum standards to be followed by posting employers. A report in 2005 by the National Engineering Construction Committee (NECC) (Amicus, GMB and TGWU) pointed out that adherence to these agreements gives workers on construction projects guaranteed terms and conditions of employment well above statutory minimum standards. These agreements tend to fall into two categories, the first setting the prevailing wages for the workers concerned. According to the NECC, these include:



Engineering Construction


NAECI (National Agreement for the Engineering Construction Industry).



TICI (TICA) (National Agreement for the Thermal Insulation Contracting Industry).



OCA Partnership Agreement - Offshore Contractors Association.



Mechanical & Electrical Contracting


JIB (Joint Industry Board for the Electrical Contracting Industry).



SJIB (Scottish Joint Industry Board for the Electrical Contracting Industry).



HVAC (Heating, Ventilating, Air Conditioning, Piping and Domestic Engineering Industry National Agreement) JIC.



JIB (PMES) (Joint Industry Board for Plumbing Mechanical Engineering Services).



SNIJIB (Scottish Joint Industry Board for the Plumbing Industry).



MPA (Major Projects Agreement).



Lift and Escalator Industry Working Rule Agreement (company level terms and conditions).

In other parts of the Building and Construction Industry, the agreements set minimum rates, which, according to the NECC, the most representative bodies of employers and workers within the specific industry follow. Although these can be enhanced through local and company level negotiation, terms and conditions of employment should not fall below these minimum standards. These agreements are said by the NECC to include:



Building & Civil Engineering


CIJC –Construction Industry Joint Council Working Rule Agreement



BATJIC –Building & Allied Trades Joint Industrial Council



Building & Civil Eng (NI)



Scottish Painting Council agreement



Demolition contracting



Felt Roofing Contracting NJC



Flat Glass NJC



Mastic Asphalt NJC



Refractory Users Federation



Steeplejacks & Lightning Conductor Engineers



NJC for the Monumental Masonry Industry



Highway construction, repair and maintenance

There are also local authority agreements to add to this long list which may cover more than a million workers in total.
Impact of the Regulatory Gap

The toxic mix of the United Kingdom’s regulatory failure topped up by the ECJ decisions in Viking and Laval and their progeny was spectacularly revealed by the bitter dispute at the East Lindsey oil refinery in late January/early February 2009, when construction workers walked out in protest at the use of posted workers by an Italian company (IREM), which was a sub-contractor to a UK company, which in turn had a broader sub-contract to a US company, the holder of the primary construction contract.
 There was an expectation that all workers on the site would be paid in accordance with the National Agreement for the Engineering Construction Industry (NAECI). There was concern on the part of the unions, however, that the posted workers were employed on terms and conditions that may have been well above the statutory minima for pay in this country, but were below the terms and conditions in the NAECI agreement. This, the unions thought, enabled the Italian contractor to obtain a competitive advantage.
 The concerns over terms and conditions related specifically to hours of work, travel allowances, and auditing of wages as well as wage levels themselves.
 It has to be said, however, that in a government inspired enquiry into the dispute, ACAS did less than justice to the issues involved, finding ‘no evidence’ that any of the parties involved (contractors or sub-contractors) had ‘broken the law in relation to the use of posted workers or entered into unlawful recruitment practices’. This, however, was not the point, the main question being whether the sub-contractors were complying with non – legally binding collective agreements.

On this latter issue, the best ACAS appeared able to offer was that it had received assurances from the management that they will abide by the NAECI agreement ‘though there are clearly some issues of interpretation to be determined between management and the trade unions’. The most revealing passage in the report, however, is to be found in paragraph 11 where it is stated that ‘ACAS has inspected the contract documentation which commits IREM to pay the going rate; but IREM were not yet in a position to provide evidence to demonstrate that they were doing this’. In other words, the independent investigator was unable to establish what rates were being paid.
 ACAS confirmed, the independent investigator was unable to establish by reason of Laval and Rüffert the NAECI collective agreement could not be imposed on the Italian contractor.
 Although the terms and conditions under which the posted workers were engaged was never confirmed (though the companies in question denied any exploitation or undercutting), the incident nevertheless provided a glimpse – on the basis of highly charged speculation - of life under the PWD, as it had been gift wrapped for employers by the ECJ. As the ACAS report into the dispute pointed out

18. In the case of activities within the construction sector collective agreements and arbitration awards can serve as a source of ‘Article 3(1) standards’ provided that certain conditions are met. 

(1) Where collective agreements or arbitration awards ‘have been declared universally applicable’, that is where they ‘must be observed by all undertakings in the geographical area and in the profession or industry concerned.’ 

(2) Where there is no system for declaring agreements or awards to be universally applicable, the host state may, if it so decides, rely on: 

•

collective agreements or arbitration awards which are generally applicable to all similar undertakings in the geographical area and in the profession or industry concerned, and/or 

•

collective agreements which have been concluded by the most representative employers and labour organisations at national level and which are applied throughout national territory 

provided that any such arrangements ensure equality of treatment between posting and national employers by imposing the same obligations with the same effects on each. 

19. The NAECI agreement does not comply with these conditions and cannot, therefore, currently serve as a source of mandatory rules: 

•

English law does not contain a mechanism for declaring collective agreements or arbitration awards to be universally applicable; 

•

The UK has not decided to rely on this (or any other) agreement as a source. 

21. The European Court of Justice has held that it is not open to a host state to require posting employers to adhere to standards laid down in collective agreements which do not fall within (1) or (2) above and the UK has not sought to do this. This means that the mandatory rules governing the terms and conditions of posted workers in the construction sector are derived only from the law or from administrative provisions.
The Need for a Political Response

The BALPA and East Lindsey disputes reveal in different ways the domestic impact of the Viking and Laval decisions, in the latter case complicated by the overlapping issue of the Posted Workers’ Directive. In the BALPA case the impact was direct and immediate, though in the East Lindsey case somewhat more indirect. 



So far as Viking is concerned, the mere risk of an employer succeeding with a claim for unlimited damages remains a severe inhibition to trade union strike action in Viking and Laval type cases, and many trade unions will be unwilling to put themselves in a position where this matter could be tested. Evoking memories of Taff Vale, the cases raise the spectre of unlimited damages where the industrial action, although lawful under domestic law, is in breach of article 43 of the EC Treaty, itself a matter shrouded in uncertainty. 



So far as Laval is concerned, this raises different questions about the ability of trade unions to protect collective agreements from being undercut, problems which are exaggerated in the British context by the failure of the government to take steps to implement the Directive in ways that would allow these agreements to be protected. The effect of Laval is that trade unions could not take industrial action without the fear of litigation (and again the possibility of unlimited damages until this particular issue is resolved) in order to protect the agreements from being undercut. 

It is true that many of the problems that have been caused by the Viking and Laval decisions can be remedied only at European level, whether by the Court itself reviewing the position, or by an amendment to the Treaty, or by revision of the PWD. There are, however, steps that are available to member states and to the United Kingdom government in particular to operate within these constraints more fully than may be currently permitted. 

Reforming the Law on Industrial Action

In the first place, the law of industrial action could be slightly amended to offer better protection from the risks that the ECJ now poses. Here there are two priorities, the first relating to trade union liability in damages, with the mere risk of an employer succeeding creating a severe inhibition to trade union strike action in Viking and Laval type cases. Here a legislative amendment could provide ‘for the avoidance of doubt’ that the statutory limitations on trade union financial liability for industrial action unprotected by immunity applies not only to domestic tort action but also to actions based on articles 43 or 49 of the EC Treaty.
 Otherwise, if the courts were to hold that an employer is entitled to recover unlimited damages, it could lead to the liquidation of a defendant trade union. The cap on damages is a core provision of domestic trade union law which protects the rights of trade unions and their members freely to associate. The cap in s 22 was introduced because it was recognised that the right to withdraw labour may well cause significant loss to the employer but that the union is unlikely to be able to compensate the employer if it is proved wrong at the end of the day. It recognises the inherent asymmetry in the collective bargaining relationship between worker and employer. It protects the fundamental rights of trade union members to associate, and protects the trade union’s ability to bargain collectively without the threat of a damages award which is likely to be wholly beyond the reach of its membership. It will be too late to wait for these doubts to be confirmed by the courts in an action against a trade union. 
The other issue which has not yet arisen directly is the vexed question of interim relief. Although sorting out the law on damages would help, it would not deal with the problem of employers able easily to obtain an interim injunction to have industrial action called off because it might violate the employer’s rights under EC law (even though it might not). As is well known to trade unionists, the granting of interim injunctions is dependent only on the demonstration by the employer of a ‘serious issue’ to be tried. In cases where the union is likely to argue by way of defence that it acted in contemplation or furtherance of a trade dispute, that defence must be taken into account by the court when determining whether or not an injunction should be issued. However, even though industrial action in Viking and Laval type cases may be perfectly consistent with domestic law’s requirements for a trade dispute, notice and balloting, this defence will be of little use where the employer’s claim is that the industrial action is in breach of EC Treaty articles 43 or 49. One (albeit perhaps imperfect) step that could be taken to address this by a government committed to trade union freedom would be to revise the rules relating to injunctions in accordance with the proposals in the TUC’s Trade Union Rights and Freedoms Bill 2007. Building on a similar initiative in the Human Rights Act 1998,
 the Trade Union Rights and Freedoms Bill provided that an interim injunction should not be granted unless ‘the applicant is in all the circumstances substantially more likely to succeed than to fail at the trial of the action’.
 Whether that would be enough to withstand the power of EC law is unclear, just as it is unclear whether a limit on damages would survive scrutiny by the ECJ. But let it be that Court which says the interests of business are so important that it is prepared to liquidate a trade union in breach of international labour standards.

Extending Collective Agreements

A second area where action is required is in response to the Posted Workers’ Directive and the ECJ decisions relating thereto. Although the cases impose swingeing restrictions, it remains the case that there is more the British government could do to implement the Directive consistently with the case-law. It is a striking feature of the implementation of the Posted Workers’ Directive in the United Kingdom that there are no Posted Workers’ Regulations, as there are – for example – Transfer of Undertakings Regulations (to implement the Transfer of Undertakings Directive). In this country, posting employers are required simply to comply with only the most minimum standards (such as the statutory minimum wage), even though these may be well below the collectively agreed rate. It is true that the nature of collective bargaining in the United Kingdom makes it difficult for collective agreements to be used as the reference point for the obligations of posting employers in some cases. As we have seen, however, there are collective agreements in the construction and other sectors which may be generally applicable for the purposes of the Directive, or which at least may have the capacity to be generally applicable for these purposes. It is true that the capacity to use collective agreements as a reference point for posting employers has been undermined by the ECJ decisions: if the United Kingdom wanted to use collective agreements for this purpose, it could only be on the basis that the agreements in question are ‘generally applicable’ within a particular sector or geographical area thereof, a phrase which is not altogether clear. 

Subject to these caveats, in circumstances where there are at least widely applicable agreements (to coin a neutral phrase) in place (as in the construction sector), there are three potential legislative options that ought to be contemplated:



The first would be what in another era was referred to by the TUC as the ‘legalisation’ of defined collective agreements.
 This does not mean that collective agreements would be legally binding between the parties who concluded them (therefore not requiring any change to TULRCA 1992, ss 178 and 179). Rather, what is contemplated is that collective agreements would have legal effects by making their terms binding as a term of the contract of employment of all workers in the industry in question. This would be very close to declaring the agreements in question to be universally applicable. A variation of this applies in Ireland.



The second option would be to adopt a regime similar to that to be found in the (now repealed) Employment Protection Act 1975, section 98 and Schedule 11, whereby a trade union could apply to have the terms and conditions included in a collective agreement to be extended to employers who were not parties to the agreement in question. If such a route were chosen for ensuring compliance with collective agreements by posting employers, it would almost certainly be necessary also to provide that an application could be made in respect of other employers in the sector who were not observing collective agreements.



The third option would be to impose a duty on posting employers to comply with defined collective agreements, but then provide a limited defence to those employers who did not comply with any such relevant agreements. The defence in question would be that the terms of the agreement were not being applied with the same obligations or effects by national undertakings ‘in a similar position’, defined to mean national undertakings ‘in the place in question or in the sector concerned’. Whether the posting employer is in a ‘similar position’ as its comparator would be a matter of fact for court or tribunal (or possibly the CAC) to decide.

Conclusion

It may thus be possible to respond to the Viking and Laval decisions (at least in part) by taking steps in domestic law. Viking could be dealt with by small changes to the 1992 Act, while Laval and its progeny could be addressed by allowing for the registration and extension of national agreements (which do continue to exist). As we have seen in chapter 5 above, the British failure to adapt to the decisions contrasts with the position in other Member States, some of which have taken more elaborate steps than the United Kingdom to implement the Directive, while the ECJ cases have led other countries to change or contemplate changing their law to take account of the decisions. The other possibility is to take steps in other legal forums, so that by holding the ECJ to account to the rule of law, EU political institutions are required to take remedial action, should the Court itself refuse to face up to its responsibilities to accept that EC law operates within a wider framework of legality. Before addressing that question, however, another solution to the problems of the PWD also lies in the hands of government in the shape of the so far unimplemented Warwick commitment that sectoral forums should be established in some industries, with a view to their extension beyond the low paid sectors contemplated there. 

A sectoral forum of employers and trade unions (for example in building services) could lead to the making of collective agreements for the sector in question (or geographical area thereof such as Greater London), which could be extended by law to all employers in the sector, who would be required to comply with the minimum terms laid down in the agreement. These minima would displace the statutory minimum wage for the sector in question and would, in these sectors, create collective agreements which would be universally applicable for the purposes of the PWD, in the sense that they would be ‘generally applicable to all similar undertakings in the geographical area and in the profession or industry concerned’. In order to deal with Rüffert it would have to be made clear that these terms would apply in both the public and private sectors. However, as the months drag on, the need to address the problems exposed by East Lindsey becomes all the more urgent if the problems are not to be repeated. But although there are thus strategies available to governments to deal with some aspects of these decisions, the constipation currently incapacitating the political classes suggests that there will be a need for the enema that only the legal process can administer, if the blockage is to be shifted. It is to a consideration of that matter that we now turn.

The Legal Accountability of the ECJ:

The ILO, the Social Charter and the ECHR

Introduction

This chapter is concerned with strategies to make the European Court of Justice accountable to other legal institutions and other legal instruments. Here we concentrate on the ILO (ILO Conventions 87 and 98) and the Council of Europe (European Social Charters 1961 and 1996), though it should not be overlooked that there are other relevant instruments as well (including the UN’s International Covenant on Economic, Social and Cultural Rights). We also concentrate mainly on the right to strike which was at the heart of Viking and Laval, though we do not overlook the fact that Laval and Rüffert were concerned with collective bargaining as well. Many of the arguments presented below in relation to the right to strike apply also to collective bargaining, and indeed much of the ammunition relating to the former was manufactured in litigation relating to the latter. We return briefly to collective bargaining in the conclusion. In the meantime, it is important to emphasise that although the ECJ is the top court in the EU and as such accustomed to unquestioning obedience, it nevertheless does not operate in a legal vacuum and that it too is accountable to international standards beyond the EU. The attack by the ‘Supreme Court’ of the EU on workers’ rights is all the more extraordinary as it comes at a time when the ‘Supreme Court’ of the Council of Europe, the European Court of Human Rights (‘ECtHR’) has held that a vital aspect of trade union freedom is a fundamental human right.
 

The International Labour Organisation

In the context of Viking and Laval and their poisonous prodigy, there are two ILO Conventions that are relevant, both of which would allow complaints to be made to the ILO Freedom of Association Committee, as well as to be drawn to the attention of the ILO Committee of Experts.
 The first of these is Convention 87, which provides by article 3 that ‘Workers’ and employers’ organisations shall have the right to draw up their constitutions and rules, to elect their representatives in full freedom, to organise their administration and activities and to formulate their programmes’. The other is Convention 98, which requires governments to take ‘measures appropriate to national conditions’ to ‘encourage and promote the full development and utilisation of machinery for voluntary negotiation between employers or employers’ organisations and workers’ organisations, with a view to the regulation of terms and conditions of employment by means of collective agreements’.
 Here we concentrate on the implications of Convention 87.

Freedom of Association and the Right to Strike

The Committee on Freedom of Association as early as their second meeting in 1952 held that the right to strike was an ‘essential [element] of trade union rights’.
 The Committee of Independent Experts first endorsed the right to strike in 1959.
 Both Committees founded the right to strike on the freedom of association provisions of Convention 87.
 According to the Digest it is a fundamental right to defend workers’ economic interests.
 The General Survey, in summarising the position of the Committee of Independent Experts states:

The promotion and defence of workers’ interests presupposes means of action by which the latter can bring pressure to bear in order to have their demands met. In a traditional economic relationship, one of the means of pressure available to workers is to suspend their services by temporarily withholding their labour, according to various methods, thus inflicting a cost on the employer in order to gain concessions…[early on the Committee was led] to the view that the right to strike is one of the essential means available to workers and their organizations to promote their economic and social interests.

In its 1998 Report to the Governing Body of the ILO marking the 50th anniversary of Convention 87, the ILO Committee of Experts berated the continued restrictions ‘on the means which can be used by workers’ organisations for the furtherance and defence of their members’ interests. This is particularly flagrant with respect to the right to strike’.
 The Committee of Freedom of Association had held in 1953 that:

the right to strike is one of the essential means available to workers and their organisations for the promotion and protection of their economic and social interests. These interests not only have to do with better working conditions and pursuing collective demands of an occupational nature, but also with seeking solutions to economic and social policy questions and to labour problems of any kind which are of direct concern to the workers.

If the right to strike is essential for the protection of the workers’ interests on a broader front, it is a fortiori essential for the protection of their interests in relation to bargaining with their employer as in Viking, Laval, and BALPA. The ILO bodies of course recognise a number of restrictions on the right to strike as being compatible with ILO Conventions, these permitted restrictions being set out in detail in the General Survey 1994,
 and the Digest.
 There is nothing in these permitted restrictions, however, that could justify the denial of the right to strike to workers seeking protection of their terms and conditions on the grounds established in Viking and Laval.
 
Freedom of Association and the ECJ

Given the breadth of the objects of industrial action held by the ILO to be protected, a restriction on the right to strike on the ground simply that the exercise of it interferes with an employer’s freedom to conduct one of his enterprises in another country (as held by the ECJ in Viking and Laval) cannot be consistent with respect for Convention 87. The ILO holds that the right to strike, though not limited to its exercise (or threat of its exercise) in relation to collective bargaining, is essential to the very existence of the latter. Whilst limitations on the right to strike for purposes beyond collective bargaining may invite exercise of the legitimate margin of appreciation of Contracting States, the right to strike for the purpose of collective bargaining in relation to the worker’s occupational interests involves fundamental aspects of freedom of association that must be protected. Collective bargaining is the primary purpose and function of trade union freedom of association. The right to strike is a vital element behind collective bargaining without which the latter would be, on the part of the workers, mere ‘collective begging’. This is not to suggest that a right to compel an employer to collectively bargain can be derived from Convention 87. The ILO has made clear that such is not to be inferred.
 

It may be concluded that there is no basis consistent with Convention 87 for the imposition of restrictions on the right to strike on the basis of the reasoning in Viking and Laval, namely that a strike designed to secure a collective agreement might disproportionately impede the establishment of an economic base or the provision of services in one State by an enterprise established in another State. It is true that in Laval the intended beneficiaries of the union’s conduct were not party to the collective action (and for all we know may have been opposed to it); and that in Viking the employer had given an undertaking to protect existing terms and conditions of employment. It is also true that in both cases the action involved secondary action of various kinds, though it was nevertheless protected by the national labour laws of Finland (Laval) and Sweden (Viking) respectively. In any event the form of the action on its own was not an issue that appeared unduly to concern the ECJ. The ECJ appeared to be more concerned about the use of the strike weapon in any form at all in these cases, and it is the restriction as to the circumstances in which industrial action may be taken that raises concerns about ILO compatibility, in view of the wide interpretation of the right to strike taken by the supervisory bodies. 

The European Social Charter

The second opportunity by way of a legal response to the ECJ decisions would be under the Council of Europe’s procedures, on the ground that the judgments raise questions about the obligations of States under the European Social Charter of 1961 and the Revised Social Charter of 1996. These are important treaties, recognised as such by the ECJ in both the Laval and Viking cases
 and by the ECtHR in Wilson and Palmer,
 ASLEF,
 Demir and Baykara,
 and other cases. Reflecting the terms of ILO Convention 98, article 6(2) of both the 1961 and 1996 versions of the Social Charter in Article 6(2) imposes a duty on ratifying States to ‘promote, where necessary and appropriate, machinery for voluntary negotiations between employers or employers’ organisations and workers’ organisations, with a view to the regulation of terms and conditions of employment by means of collective agreements’. As in the case of ILO Convention 98, it is difficult to see how the decisions in Laval, Rüffert and Luxembourg in particular can be said to be compatible with this obligation, as they appear to prohibit states from requiring collective agreements to apply to posted workers unless the collective agreements in question comply with the terms of article 3(8) of the Directive, which does not reflect the national experience of all States which have ratified the Social Charters, as the Laval case poignantly revealed. 

The ESC and the Right to Strike

Closely linked to article 6(2) of the Social Charters is article 6(4), which imposes a duty on those States which have ratified the Charter - in either of its versions - to recognise ‘the right of workers and employers to collective action in cases of conflicts of interest, including the right to strike, subject to obligations that might arise out of collective agreements previously entered into’. That right is fortified in Charter jurisprudence by Article 5 which protects freedom of association and has been held not to permit certain restrictions on the right to strike (below).
 As with the right to strike everywhere, there are, of course, permissible restrictions. However, none of the restrictions found by the jurisprudence of the Charter machinery to be compatible with the Charter justify the abridgement of the right to strike inherent in the Viking and Laval decisions of the ECJ. Indeed, the jurisprudence of the European Social Charter strongly supports the view that the incursion into the right to strike permitted in those two cases is not compatible with the Charter. The Digest of the Case Law of the European Committee of Social Rights, considers, in particular, the ‘permitted objectives of collective action’.
 Those objectives contain no restriction based on impeding the employer’s business activities. 

Certain disputes are excluded from the protection of Article 6(4), namely conflicts of rights ‘i.e. related to the existence, validity or interpretation of a collective agreement and to the violation of a collective agreement’. The Digest then states:
Within those limits, the right to strike should be guaranteed in the context of any negotiation between employers and employees in order to settle an industrial dispute. Consequently, prohibiting strikes not aimed at concluding collective agreement is not in conformity with Article 6(4).

Article 6(4) requires that the industrial action, to attract protection, must be directed to collective bargaining but that concept is to be construed very widely:
 

Any bargaining between one or more employers and a body of employees (whether de jure or de facto) aimed at solving a problem of common interest, whatever its nature may be, should be regarded as ‘collective bargaining’ within the meaning of Article 6.

The restrictions on strike action in UK law have repeatedly been found to be incompatible with article 6(4) culminating in a ‘Recommendation’ (the ultimate form of sanction available) on no less than four occasions imposed by the ultimate decision-making body of the Council of Europe, the Committee of Ministers.
 Viking and Laval go well beyond the restrictions imposed in UK law.

Collective Complaints

The type of restriction on the right to strike introduced in Viking and Laval (based on articles 43 and 49 of the EC treaty) in some cases would thus almost certainly give rise to a breach of article 6(4) when used to prohibit industrial action. This might include industrial action induced by a fear about jobs where a business proposes to relocate to another country, or industrial action designed to prevent social dumping. That being so, there may be an opportunity in some cases to do something about it, by making a complaint to the Social Rights Committee under the Collective Complaints Procedure that was introduced by the Collective Complaints Protocol in 1995 and carried forward in to the Revised Social Charter of 1996. However, not all parties to the Social Charters have accepted the Collective Complaints Procedure: while Sweden and Finland have done so, Germany and the United Kingdom have not. It is also the case that the right to take a Collective Complaint is not unlimited, and is reserved to organisations recognised for this purpose. 

However, these organisations include the ETUC (as well as national trade unions), which already has some experience of the procedure, being a party to a complaint (along with national trade unions) against Bulgaria about restrictions on the right to strike in the energy sector in that country.
 The complaints were upheld, which makes it all the more disappointing that a greater sense of urgency was not shown post Viking and Laval with applications being made under the Procedure against the governments of Finland and Sweden. The Procedure is available not only for use against small economies in transitional countries, but available also for use against mature social democracies responsible for the violation of trade union rights, even if the governments in question are the unwilling enforcers of unpalatable EC law. For those in States which have not adopted the Collective Complaints Procedure and who do not invoke the assistance of the ETUC to make a complaint on their behalf, it is still possible to lodge observations on the periodic reports submitted by their government cataloguing compliance (or otherwise) with the Charter obligations undertaken by the State. This was done by BALPA.

The European Convention on Human Rights

The third opportunity for reliance on international law is the European Court of Human Rights (“ECtHR”), alleging that the decisions of the ECJ have led EU Member States into a breach of the European Convention on Human Rights, which by article 11 provides that everyone shall have the right to freedom of association, including the right to form and join trade unions for the protection of their interests. In these cases the right to freedom of association has been undermined by the restrictions imposed by the ECJ on the right to collective bargaining (Laval and Rüffert) and the right to strike (Laval and Viking). To the extent that these decisions diminish the right to bargain collectively and the right to strike, it would be possible for complaints to be made to the European Court of Human Rights by trade unions adversely affected. The European Convention embodies a whole other stream of consciousness, that of constitutionalism which flows in a different direction to that of neo-liberalism.
 The international treaties that were developed post-war (partly to appease the dominant left in post-war governments) are a product of constitutionalism. Those treaties include within them guarantees of freedom of association and trade union rights (often including the right to strike and to collectively bargain).
 It has to be said that the British trade union movement has not notably capitalised on these rights, which given their dependence on the State for the maintenance of collective bargaining might be surprising,
 but for both the heavy neo-liberal influence in the statutory restrictions of UK trade union rights from Mrs. Thatcher’s time onwards,
 and because of the traditional hostility of the UK courts (until recent times) to such arguments.

The Evolution of Article 11

The right to strike is not express in Article 11 but the ECtHR has held that the right to strike is ‘one of the most important means’ whereby a state may secure for its citizens their freedom to join an effective union for the protection of their interests. The ECtHR has also held that strikes are not the only possible means of achieving that end.
 Furthermore, because the regulation of industrial relations is a controversial area which involves sensitive social and political issues, the ECtHR has allowed a wide measure of discretion (the ‘margin of appreciation’) in the manner in which States seek to guarantee Article 11 rights.
 The ECtHR has held that the right to strike is a “complement to collective bargaining”.
 In one case concerning the UK, the ECtHR held:

The Court further considered that the prohibition of the strike must be regarded as a restriction on the applicant’s power to protect those interests and therefore discloses a restriction on the freedom of association guaranteed under the first paragraph [of Article 11]. It has examined, below, whether this restriction was in compliance with the requirements of [the second paragraph].

In Wilson, Palmer v UK the ECtHR acknowledged that, at least in some circumstances, the Convention guarantees the right to strike:

The Court agrees with the [UK] Government that the essence of a voluntary system of collective bargaining is that it must be possible for a trade union which is not recognised by an employer to take steps, including, if necessary, organising industrial action, with a view to persuading the employer to enter collective bargaining with it on those issues which the union believes are important for its members’ interests.

More recently, in the sensational judgment in Demir and Baykara v Turkey,
 the ECtHR reconsidered its jurisprudence stretching back to the 1970s in which it held that the right to form and join trade unions for the protection of the worker’s interests did not include the right of the union to engage in collective bargaining. It described an evolution in its approach to the rights inherent in Article 11(1): 
142.

As regards the right to enter into collective agreements, the Court initially considered that Article 11 did not secure any particular treatment of trade unions, such as a right for them to enter into collective agreements (see Swedish Engine Drivers’ Union, cited above, § 39). It further stated that this right in no way constituted an element necessarily inherent in a right guaranteed by the Convention (see Schmidt and Dahlström, cited above, § 34).

143.

Subsequently, in the case of Wilson, National Union of Journalists and Others, the Court considered that even if collective bargaining was not indispensable for the effective enjoyment of trade-union freedom, it might be one of the ways by which trade unions could be enabled to protect their members’ interests. The union had to be free, in one way or another, to seek to persuade the employer to listen to what it had to say on behalf of its members (Wilson, National Union of Journalists and Others, cited above, § 44).

144.

As a result of the foregoing, the evolution of case-law as to the substance of the right of association enshrined in Article 11 is marked by two guiding principles: firstly, the Court takes into consideration the totality of the measures taken by the State concerned in order to secure trade-union freedom, subject to its margin of appreciation; secondly, the Court does not accept restrictions that affect the essential elements of trade-union freedom, without which that freedom would become devoid of substance. These two principles are not contradictory but are correlated. This correlation implies that the Contracting State in question, whilst in principle being free to decide what measures it wishes to take in order to ensure compliance with Article 11, is under an obligation to take account of the elements regarded as essential by the Court’s case-law.

…

154.

Consequently, the Court considers that, having regard to the developments in labour law, both international and national, and to the practice of Contracting States in such matters, the right to bargain collectively with the employer has, in principle, become one of the essential elements of the “right to form and to join trade unions for the protection of [one’s] interests” set forth in Article 11 of the Convention, it being understood that States remain free to organise their system so as, if appropriate, to grant special status to representative trade unions. Like other workers, civil servants, except in very specific cases, should enjoy such rights, but without prejudice to the effects of any “lawful restrictions” that may have to be imposed on “members of the administration of the State” within the meaning of Article 11 § 2 – a category to which the applicants in the present case do not, however, belong (see paragraph 108 above).

Implications of Demir and Baykara for the Right to Strike

The Demir and Baykara decision has provided a springboard for the further development of the right to strike by the European Court of Human Rights, beyond the position outlined in the UNISON case above. This is illustrated by the case of Enerji Yapi-Yol Sen v Turkey,
 which involves a Prime Ministerial ban on a strike by public servants as part of their campaign for a collective agreement. A circular from the Prime Minister’s Public-Service Staff Directorate prohibited public sector employees from taking part in a national one day strike organised by the Federation of Public Sector Trade Unions ‘to secure the right to a collective bargaining agreement’. At the time of writing the full English text of the judgment has yet to be published, so it is necessary to be cautious when drawing any conclusions about the decision which held the ban to breach article 11. Nevertheless, it is clear from the French text that the threat of disciplinary sanctions to enforce the prohibition were held to be of such a nature as to dissuade trade union members (and every other person) wishing to participate legitimately in a one day strike with a view to the defence of the interests of the members. The Court held that the absolute nature of the prohibition on all civil servants of the right to strike had not been preceded by any attempt to balance the imperatives of Article 11(2) (which lists permissible grounds for restricting Article 11 rights) and, although the Court acknowledged that the “right to strike was not absolute and could be subject to certain conditions and made the object of certain restrictions,” the government had “not demonstrated the need in a democratic society for the impugned restriction. 

This is unquestionably a hugely important development, which seems to be an inevitable (though remarkably quick) consequence of Demir and Baykara. It is important to emphasise, however, that the right to strike will not enjoy an unlimited protection under article 11 (any more than will the right to collective bargaining). There is a proportionality dimension here too, as a result of article 11(2), which permits restrictions on Convention rights where these are necessary in a democratic society for the protection of the rights and freedoms of others. Although it may be expected that any right would be subject to tight restrictions, if the European Court of Human Rights were to follow the pattern of recent article 11 cases (Wilson, ASLEF, and Demir and Baykara),
 it would be strongly guided by the jurisprudence of the ILO supervisory bodies and the Council of Europe’s Social Rights Committee in building the content of the right to strike. Any such right developed in that context would almost certainly be wider in scope than the pitiable creature recognised by the European Court of Justice, where the right was subordinated to the economic freedoms of business, a burden which would not necessarily be borne to such an extent by its Strasbourg counterpart. The evolving jurisprudence of the Strasbourg court makes it all the more important to take full advantage of every opportunity possible to use the ILO and the Social Rights Committee to help prepare the ground so long as the Court continues to be directed on this progressive trajectory.

Conclusion

The Demir and Baykara case (together now with Enerji Yapi-Yol Sen) suggests that the two courts at the apex of the European legal systems are pulling in different directions, with very uncertain consequences unless the matter is resolved. On the issue of trade union rights at least, there are different dynamics in play with the Luxembourg Court being propelled by the engine of neo-liberalism and free trade in the direction of business rights; and the Strasbourg Court being propelled by the engine of constitutionalism in the direction of human rights, the substance of which continues to expand. The Strasbourg Court now recognises the right to bargain collectively and is only a short step away from recognising the right to strike on the same terms; the Luxembourg Court in contrast has not recognised the right to bargain collectively as a fundamental right in this context, and has recognised a right to strike empty of substance. Should the gap between these Courts widen as a result, there will inevitably be a crisis in which they are embroiled in a ‘battle of the vanities’, to determine which one of them enjoys supremacy in the European legal order. This is a battle which so far has been avoided but which ultimately may be inevitable; and as matters currently stand trade unionists are likely to be supporting the workers’ court in Strasbourg, rather than the gaffers’ court in Luxembourg. While this battle is being fought out in these rarefied heights, in the meantime there remains much that can be done at national level to develop the differences between the courts, and help influence the outcome of this juristic battle. Wherever possible, complaints should be made to the both the ILO Freedom of Association Committee and the Social Rights Committee of the Council of Europe. In countries where the latter option is not available, national trade unions should raise their concerns about the ECJ judgments as observations on the regular reports of government under the supervision procedures of the European Social Charter. It is important that these steps are taken as part of a strategy of seeking, ultimately, a reconsideration by the ECJ of its developing line of jurisprudence, for which it will be necessary to rally behind the human rights standard that the European political classes have so shamefully abandoned to the ravages of neo-liberalism. Although ILO complaints do not in themselves always lead to changes in the law even if they succeed, they have nevertheless been shown to be important in helping to inform the approach of the European Court of Human Rights when determining the scope of article 11 of the ECHR. The valuable work done by the ILO supervisory committees proved to be very important in the Wilson and Palmer case,
 where the latter Court upheld a complaint that the applicants’ right to freedom of association had been violated by acts of anti-union discrimination taken against them, acts which had been upheld as lawful by the House of Lords.
 It is in the interests of trade unions everywhere to encourage and make such complaints in order to blow apart the fragile bonhomie between the two courts, in order to create legal chaos at the apex of European law, to which the institutions of the EU would be required to respond.  
Conclusion

It is probably true that ‘Social Europe’ is not yet dead. But, to be sure, the European Court of Justice has administered four stab wounds that have left Social Europe bleeding on the ground. The four cases, of course, reflect the ascendancy of neo-liberalism in Europe over the social-democratic vision of earlier promoters of Social Europe such as Jacques Delors who stressed that the prevention of social dumping was at the heart of Social Europe.
 Neo-liberalism is now the accepted ideology of the institutions of the EU.
 The ECJ has made the Four Freedoms at the core of the EU,
 instruments to facilitate social dumping. In this the ECJ has gone further in undermining and destroying the social dimension than Mrs. Thatcher and successive UK governments (supported now by the likes of Sarkozy, Berlusconi, Merkel and the leaders of various Eastern European States).
 It may be that the economic catastrophe which neo-liberalism has now been revealed to have wreaked, sixty years after its birth,
 the effects of which are reverberating around Europe and the world, will lead to some restoration of Social Europe but there is precious little sign of it – especially at the ECJ. 

EC Law – Options for Reform

Although there are (albeit improbable) steps that could be taken at domestic level to ease the pain, it is likely that these decisions will only be addressed effectively by initiatives at European level, where the one-dimensional neo-liberal agenda – which informs the European Court of Justice – needs to be neutralised by a nod in the direction of the European social dimension. To this end, the minimalist option would be to seek to amend the Posted Workers’ Directive. As matters currently stand, posting employers need only be paid in accordance with the statutory minimum wage and the statutory maximum working time.
 But this is wholly ineffective to deal with the ECJ’s proclaimed concern that the Posted Workers’ Directive was necessary to deal with unfair competition;
 it is particularly ineffective in cases like the British where the minimum wage is so low (providing an annual salary in the region of only £12,000 for a 40 hour week), and where the working time regulation provides for individual opt outs from the 48 hour statutory maximum (as a result of the United Kingdom’s successful vandalism of the Working Time Directive). Two changes would seem to be required by way of amendment to the Directive, 



First, posting employers should be required to pay the prevailing rates for the work that is being undertaken, the prevailing rates to be determined by relevant collective agreements, or, in the absence of collective agreements, by information provided by public authorities (which will have access to such information through Job Centres). It is only if there is no prevailing rate that the statutory minimum should be accepted as a fall back. 



Second, the range of issues about which posting employers should be required to comply should be extended beyond the list of items in Article 3(1)(a) – (g) of the Directive to include also the fundamental rights of workers, as recognised by the EU Charter of Fundamental Rights. In the British context this would mean a duty to comply with our freedom of association laws; our laws relating to trade union recognition; and our laws relating to industrial action.
 

The alternative to this minimalist option (which does not deal with Viking) is a more wide – ranging option proposed by the ETUC, which would involve in due course an amendment to the Treaty. To this end the ETUC has proposed a Draft Social Protocol to the EU Treaty, which would provide by Article 3 that –
‘Nothing in the Treaties, and in particular neither economic freedoms nor competition rules shall have priority over fundamental social rights and social progress as defined in Article 2. In case of conflict fundamental social rights shall take precedence’.

Article 2 – which is referred to in Article 3 – defines social progress widely, to include ‘the effective exercise of the fundamental social rights and principles, and in particular the right to negotiate, conclude and enforce collective agreements and to take collective action’. Otherwise, Article 3 deals specifically with the problem raised by Laval and Rüffert by providing that economic freedoms cannot be interpreted as granting undertakings the right to exercise these rights ‘for the purpose of or with the effect of evading or circumventing national social and employment laws and practices or for social dumping’. Article 3 also deals specifically with the problem of industrial action created by Laval and Viking by providing that economic freedoms are to be interpreted in such a way as not infringing upon the exercise of fundamental social rights ‘as recognized in the Member States and by Union law’, including ‘the right to negotiate, conclude and enforce collective agreements and to take collective action’. It is stated further that economic freedoms are to be interpreted as not ‘infringing upon the autonomy of social partners when exercising these fundamental rights in pursuit of social interests and the protection of workers’. 

Resistance from Blair and Brown

Just like the domestic options discussed in chapter 6 which seem doomed never to reach the point of conception, so these proposals for EU initiatives look likely to be stillborn, with press reports that the British government has resisted both a change to the Posted Workers’ Directive,
 and amending the Treaty along the lines proposed by the ETUC. This is hardly surprising, given the John Major Maastricht-style opt out from the Solidarity provisions of the EU Charter of Fundamental Rights negotiated by Tony Blair and Gordon Brown as a condition of accepting the Treaty of Lisbon. That opt-out is now enshrined in domestic law – as a result of the European Union (Amendment) Act 2008 – and provides that

1.

The Charter does not extend the ability of the Court of Justice of the European Union, or any court or tribunal of Poland or of the United Kingdom, to find that the laws, regulations or administrative provisions, practices or action of Poland or of the United Kingdom are inconsistent with the fundamental rights, freedoms and principles that it reaffirms. 

2.

In particular, and for the avoidance of doubt, nothing in Title IV of the Charter creates justiciable rights applicable to Poland or the United Kingdom except in so far as Poland or the United Kingdom has provided for such rights in its national law. 

The provisions of the Charter in question are those dealing with rights to information and consultation, the right to collective bargaining, and the right to strike. It would represent a major conversion of Pauline proportions – this time on the road back from Lisbon rather than on the road to Damascus - for the British government now to do what it ought to do, which is to put its weight behind the ETUC’s proposal.

Yet the ETUC’s is an important initiative that will require political support in all Member States if it is to be successful. Press reports suggest, however, that this may not be easy to secure. Attempts to link the Protocol to the Lisbon Treaty through the medium of the next Irish referendum appear to have foundered. According to the Daily Telegraph, ‘Gordon Brown took a summit of EU leaders to the brink’ by ‘refusing to sign up to a “worker’s rights” sweetener for Irish voters, who will be asked to vote for a second time on the Lisbon Treaty next Autumn’.
 Also according to the Daily Telegraph, ‘Mr Cowen [the Irish Prime Minister] had asked for a legally binding promise upholding “social progress and workers’ rights” as a key concession to buy off Irish trade unions’, but following ‘crisis talks’ and ‘emergency meetings with French President Nicolas Sarkozy and Brian Cowen . . . the trade union friendly “legal guarantees” were dropped’.
 The Foreign Secretary is reported as having been worried that ‘giving workplace rights concessions to the Irish would lead to demands from the House of Commons to re-open the referendum issue in Britain’.
 Although this British veto was not widely reported in the British press, it was also picked up by the Irish Times, in the following way

Mr Brown raised an unexpected objection to the nature of some of the legal guarantees being sought by Mr Cowen and also to assurances about workers’ rights. He expressed concern at the nature of the legal guarantees sought by Ireland and whether they could affect the legal systems of other states. In particular, Britain is concerned any legally binding protocol attached to the EU treaties that offers guarantees to bolster workers’ rights does not enable the European Court of Justice (ECJ) to overrule British labour law. There are also concerns the British parliament will eventually have to ratify any legally binding protocols for Ireland, possibly in a future accession treaty for Croatia.

Unblocking the Political Process

There is no reason to believe that the government has had a change of heart, with its response to the East Lindsey oil refinery dispute providing evidence of continuing obstinacy in the defence of a failing ideology. This, despite the fact that the purpose of the proposed Protocol is not to advance workers’ rights, but to remove a series of judicial attacks on existing rights as they existed on the morning of 11 December 2007 before the commencement of judicial hostilities. The Protocol would simply restore the right of trade unions to do those things which were permitted, even in Britain’s very restrictive regulatory framework, but which have now been forbidden by unexpected conduct of an unelected, unaccountable and irremovable Court. As suggested in chapter 6 the constipated political process invites questions about how the decisions of the ECJ can be challenged in legal proceedings of one form or another, matters addressed in chapter 7. The Demir and Baykara case in the European Court of Human Rights suggests that the two courts at the apex of the European legal systems are pulling in different directions. Although it is arguable that the right to bargain collectively was recognised by the ECJ in Laval (though not as a fundamental social right), it was recognised only to the extent that it is dealt with in the PWD which does not reflect the collective bargaining arrangements of all member states, limited to cases where collective agreements are universally applicable in one of three prescribed ways, and subjugated to capital’s freedom of services (and establishment etc). 

In contrast, the right recognised in Demir and Baykara is expressly stated not to be a right to bargain collectively in accordance with any particular collective bargaining model, ‘it being understood that States remain free to organise their system so as, if appropriate, to grant special status to representative trade unions’.
 The failure of the ECJ so far to recognise the right to engage in collective bargaining as a fundamental right, and its acknowledgement of collective bargaining only if it falls within the PWD model of universal applicability, is not the only asymmetry with the ECtHR. A second area where different dynamics are likely to lead to conflict in the revived legal struggle between free trade and free trade unions, is on the battleground of proportionality. So far the matter is pending at best, with the ECJ having paradoxically recognised a right to strike as a fundamental social right, albeit one empty of content because of its development and application of wholly unbalanced proportionality rules in both Viking and Laval. However, as the right to strike emerges from the gloom and onto the sunlit uplands of the ECHR (as appears now to be the case following the decision in Enerji Yapi-Yol Sen v Turkey), it remains to be seen how far the existing ECtHR will be prepared to allow the shadow of proportionality to be cast over it. It also remains to be seen whether in the emerging Strasbourg system the social rights of workers – fully informed by ILO and Council of Europe instruments and jurisprudence (unlike the ECJ) – will be so easily overwhelmed by the economic rights of business, currently used to sustain unbridled corporate power. 

Conclusion

As suggested in chapter 7, these emerging differences between the European Court of Justice and the European Court of Human Rights provide the best opportunity to address the problems of Viking, Laval, Rüffert and Luxembourg. Until these cases are addressed, the problems for trade unionists experienced by BALPA and witnessed at the East Lindsey Oil Refinery will only increase. It is true that steps could be taken in domestic law to address some of these problems, as pointed out in chapter 6. But there is no indication that the present government is alive to these possibilities, quite apart from its apparent unwillingness in any event (and under any circumstances it seems) to respond. The anxiety caused in government by East Lindsey has been suppressed by the men in the ministry, at least for the time being. It is true too that attempts have been made at European level to address the ECJ decisions by way of the ETUC’s proposed social progress protocol. But press reports suggest that this has been blocked by the men from the ministry as well, thereby ensuring that the legal regime facilitating social dumping and promoting ‘the race to the bottom’ remains in place. If the political system (under a Labour government) is to continue to fail trade unionists in these ways, it is time to contemplate other strategies to force the politicians to respond. Litigation embracing ILO Conventions, the European Social Charter, and the European Court of Human Rights provides one source of pressure, and at the present time the only source of pressure. Although the outcome of any such litigation is inevitably unpredictable, it may be a better bet than another year of indignant inaction.
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